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Environmental liabilities in Danish 
bankruptcies

The obligation to remedy 
an environmental 
obligation?

Priority of the claim?

Essential issues

General rule of law

The "Polluter" 

• Is responsible to do the actual 
clean up

• Responsible for the costs 
expenses related to the clean up
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Presupposed
condition

The public authorities;

• If neither the debtor nor the estate are "the polluter" or 
are not obliged to cleanup.

The debtor; 
• Requires certainty that the debtor is the polluter

The estate; 
• The bankruptcy estate is identified with the creditors 

and not with the polluter. It will thus not be in 
accordance with that principle that the bankrupt estate 
is liable and responsible for the cleanup

Only the polluter can be liable.

The obligation to remedy an environmental 
liability

The polluter is the one who operates or has 
operated the company for commercial or public 
purposes or uses or has used the facility from 
which the pollution is caused.

The pollution or part of it must have occurred 
during the operating period in question

The obligation to remedy an environmental obligation

3 possible subjects; the debtor, the estate and/or the 
authorities. The obligation will most likely depend on when 
liability pollution has incurred.

The bankrupt estate are not required to comply with the notification
Notification to clean up 
announced before 
bankruptcy (but not fulfilled)

As the bankrupt estate is not the polluter, a notification can't be issued to the estate and 
neither to the debtor.

Pollution identified before 
bankruptcy, but not notified 
at the time of bankruptcy

Pollution identified after the 
bankruptcy

Unless the bankrupt estate has continued the business of debtor, the estate is not the 
polluter, and a notification to remedy the pollution, can't be issued to neither the debtor nor 
the bankrupt estate
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• In the event that an notification to cleanup has been made
before bankruptcy - and the cleanup has not been fulfilled
before bankruptcy:

• the legal position may be that the bankrupt estate is not 
required to comply with the notification, even though the 
operations have been temporarily continued by the estate.

• If the continued operations results in additional pollution,
the estate may be subject to an notification. If a notification
has been announced prior to the bankruptcy the legal
position may be, that the estate is obliged to comply with
both the notification prior and after the bankruptcy.

Temporary operations

Priority of claim 

Scenario: The estate has continued the operations and as a consequence caused the pollution
or at least a non-insignificant part thereof  

• The estate may be liable and expenses might be prioritized as a pre-preferential claim
Operation continues

A public authority decontaminates

• The order of priority of creditors precedes payment of public expenses.
The expenses constitutes an ordinary claim in the estate

Operation ceases

A public authority decontaminates

• As a rule the expenses constitutes still an ordinary claim in the estateOperation continues
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Owned by the State of Denmark and AP Møller Mærsk
A/S

The question was, inter alia, what priority the claim 
should have in the bankruptcy estate (chapter 10 of 
the Bankruptcy Act)

The court ruled that the obligation of decommisioning 
existed at the time of bankruptcy and therefor the 
court recognized the claim as an unsecured and 
ordinary claim (fifth-ranking claim)

• Legal debate as to whether it is correct that future 
costs for decommissioning, etc. "existed" at the time 
of bankruptcy

Case law: Stålvalseværket "The Steel Rolling Mill" MAD 2005.1247
The most expensive example in Danish case law
130,000 tonne of production waste. Expenses of DKK 60.000.000 (EUR 

8.054.231)
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Debt to equity conversion
Legal framework
• Debt to equity is allowed according to the Danish Companies Act article 161
• "Where the new shares may be paid for by conversion of debts, this must be 

specified in the resolution to increase the share capital."

• The actual implementation of the conversion 
implies that the management must prepare a 
report on the cause and time of completion of 
the conversion that will form the basis for the 
existing shareholders decision to implement 
the conversion according to article 161 (2) of 
the Danish Companies Act. The report can be 
omitted if the shareholders agree on it. 

• In addition, it is a condition that there is an 
explicit agreement with the creditors on debt 
reduction/cancellation due to the debtor's 
financial situation.

Understanding
• Conversion of debt is a legitimate way to establish new equity shares. In debt 

conversion, the company's capital is expanded, so that the former debt (foreign 
capital) is converted into equity interests in the company.

• Debt to equity may contribute to a positive continuation of the company. The 
conversion implies that the debt no longer represents a passive in the accounts
It's not a condition that the debt is due. 

• It's not a condition of the conversion is going to price par. 
According to SKM2013.73.SR debt can be converted to 
premium. But the nominal value of the converted debt 
must at least correspond to the nominal share capital to 
which the claim is converted.

• E.g. A creditor receives nominally EUR 100 shares for 
every 200 EUR converted debt. 

• As a consequence of the conversion, the creditor does 
not have claim in the insolvent estate. However, the 
creditor can exercise shareholders rights and influence 
the company's future operations.
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Tax law aspects: 

• Important to have tax law in mind. Debt to equity may result in tax liability or 
deficit limitation

• It is often seen in practice that in year 1 a well-
executed reconstruction in year 2 triggers an 
unexpected tax payments that could potentially 
be detrimental to the reconstruction.

• For tax purposes, debt conversion is 
considered as a compulsory arrangement. In 
other words debt reduction.

Tax law aspects: 

• Remission of debts basically means that the debtor company is taxed by the 
capital gain.

• Exception 1:
• If the creditor is a affiliated taxation and the 

creditor can not deduct the corresponding loss 
taxation is not triggered. 

• Exception 2: 
• If there is an "collective" arrangement between 

the creditors taxation is not triggered. 

• Exception 3:
• Gains on debt due to a compulsory 

composition in a reconstruction (amendment in 
2002)
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"Collective" arrangement

• The legal qualification of "collective" arrangement is challenging

• A collective arrangement will typically exist 
where there is a equal reduction of the 
creditors' claims in accordance with the 
Bankruptcy Act. 

• However, a collective arrangement can also 
include cases where there is no such complete 
equality. E.g. nominally "small" claims can in 
some cases get full dividend. Example TfS
2001.423 H.

• Thus, it is assumed generally to be a condition 
for being covered by the concept of "collective 
arrangement" that at least 50% of unsecured 
debt is covered and that only unsecured small 
claims are kept outside.

"Collective" arrangement (continued)
The fact that there should be a "collective" arrangement does not prevent the 
possibility of a voluntary arrangement with creditors in cases where only one or 
some primary creditors are included in the arrangement while smaller claims are 
kept outside. 

• In SKM2007.677.SR the National Tax Board 
found that the debtors second largest and third 
largest creditors' claims, which totaled 28.8% of 
the debtor's unsecured debt, could not be 
considered as small claims. There the National 
Tax Board could not confirm that the debtor's 
largest debtor conversion of a debt of 67.7% of 
the debtor's unsecured debt constituted a 
collective arrangement. Conversely, the National 
Tax Board found that there was a collective 
agreement in SKM2010.95.SR, where 82% of 
the unsecured debt was included in the 
arrangement and only small claims were kept 
put. 


