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ENGLISH SCHEMES OF ARRANGEMENT

Mr. Justice Richard Snowden

Chancery Division, High Court of Justice, England

THE NATURE OF A SCHEME OF ARRANGEMENT

1. Part  26  of  the  Companies  Act  2006  confers  jurisdiction  on  the  English  court  to
approve a scheme of arrangement, which is,

“a compromise or arrangement between a company and its members
(or any class of them) or between a company and its creditors (or any
class of them).”

2. Schemes of arrangement between companies and their creditors or members
(shareholders) based upon the same statutory provision have been in regular use in
England since 1870. This is a free-standing jurisdiction and does not depend upon
whether the company is in an insolvency proceeding.  In modern times, as well as a
use for company takeovers,1 one of the main uses of the scheme has been as a
restructuring tool to avoid a formal insolvency.2  Because they can include
arrangements that are not collective insolvency proceedings, schemes under Part 26
have been deliberately excluded from the EU Insolvency Regulation (1346/2000) (the
“EIR”) and the recast EU Insolvency Regulation (848/2015) (the “recast EIR”).

3. A scheme requires the approval of over 50% in number (headcount) and 75% in
value of those creditors who attend and vote at each class meeting.  All classes have
to vote in favour of a scheme before it can be approved by the court.  If approved by
the court and a copy of the scheme and the court’s order are filed with the Registrar
of Companies, the scheme takes effect by force of the statute and will be binding on
all creditors in the classes, whether or not they voted in favour.

4. The purpose of the scheme jurisdiction is to facilitate compromises or arrangements,
by supplying a statutory alternative to an agreement between the company and its
relevant  members  or  creditors,  in  a  case  in  which  the  company  cannot  obtain  the
consent of all such members or creditors. The scheme mechanism allows the parties
to override the absence of unanimous consent by allowing the specified majority to
bind the dissentient or absent minority.

5. The statute does not prescribe the content of a compromise or arrangement that
can  fall  within  Part  26  in  any  way.   The  word  “compromise”  simply  requires  some
element of “give and take”, and the concept of an “arrangement” has been given a

1 See, for a recent and unusual example, SABMiller plc [2016] EWHC 2153 (Ch) – 23 August 2016.
2 The more notable recent cases of this type are Rodenstock GmbH [2011] EWHC 1104 (Ch), Apcoa Parking
Holdings GmbH [2014] EWHC 3849 (Ch), and Van Gansewinkel Groep BV [2015] EWHC 2151 (Ch).
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very wide interpretation, so as to include, in particular, recommended takeovers in
which the target company proposes to implement an offer under which its
shareholders will exchange their shares in the target company for cash or new shares
offered by the bidder.3

6. It is for the company to formulate the proposal that it wishes to put to the relevant
group of creditors or members.  So a company may decide to propose a compromise
only to a limited group of members or creditors, and exclude others, provided that it
has a commercial reason for doing so.4 This gives great flexibility to the scheme
jurisdiction and is a further reason why it would not qualify as a collective insolvency
proceeding.

THE SCHEME PROCESS

7. There are three separate stages in the scheme process: the convening hearing, the
scheme meeting(s), and the sanction hearing.5

(1) The convening hearing

8. At  the  first  (convening)  stage,  the  company  concerned  applies  to  the  court  for  an
order summoning a meeting or meetings of the relevant classes of members or
creditors, and may deal with any jurisdictional questions that arise.  It may also
consider,  but  does  not  approve  the  contents  of,  the  explanatory  statement  to  be
sent to members or creditors.6

9. Class questions A class of members or creditors is made up of those persons
whose existing rights against the company and whose treatment under the scheme
in  respect  of  those  rights  is  sufficiently  similar  that  they  share  a  common  interest
and can discuss the merits of the scheme together.7  In some cases the court has
suggested that the question can be answered by asking whether there is more in
relation to the proposal to be considered that unites the persons in the class than
divides them.8

10. There does not have to be an exact correlation of rights and treatment between the
members of a class.  The question is one for the exercise of the court’s discretion and
judgment, bearing in mind that if the court were to apply the test too strictly and

3 Jelf Group plc [2015] EWHC 3857 (Ch).
4 SEA Assets v PT Garuda [2001] EWCA Civ 1696
5 The process was conveniently summarised by Lord Millett sitting in the Hong Kong Court of Final Appeal in
UDL Argos Engineering [2001] HKCFA 54 at para 27.
6 The procedure in creditors schemes is governed by a Practice Statement (Companies: Schemes of
Arrangement) [2002] 1 WLR 1345.  A similar approach may be adopted by analogy in members’ schemes: see
SABMiller plc.�For an unsuccessful attempt to use the Practice Statement in a controversial case see Indah Kiat
International Finance BV [2016] EWHC 246 (Ch).
7 The classic case is Sovereign Life Assurance Company v Dodd [1892] 2 QB 573.  The test is actually whether
the rights are not sufficiently dissimilar that persons cannot consult together, reflecting the general
disinclination to sub-divide classes (see below).
8 Telewest Communications plc (No.1) [2004] EWHC 924 (Ch) at para 40; Apcoa at para 52.
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create too many classes by sub-division, there is a danger of conferring an unjustified
right of veto upon a small group of members or creditors.9

11. Jurisdiction The definition of a 'company' in Part 26 is obviously designed for
English registered companies, but it is not limited to English companies.  Moreover,
because a scheme is not an insolvency proceeding under the EIR or the recast EIR,
jurisdiction does not depend upon whether the company has its COMI or an
establishment in the UK.

12. The general view is that jurisdiction in relation to a scheme between a company and
its members affects the constitution of the company and therefore will require the
company to have its seat in the UK.

13. There is an unresolved question whether, in the case of schemes between a
company and its creditors, the English court needs to establish that the case falls
within the recast EU Regulation on Jurisdiction and Enforcement of Judgments
(1215/2012) (the “Judgments Regulation”).

14. On one view, schemes are sui generis and were not within the contemplation of the
draftsmen of the EIR or the Judgments Regulation.  That view may be strengthened
by the new recital 7 to the recast EIR, which suggests that whilst loopholes between
the  two  instruments  should  be  avoided  as  much  as  possible,  the  mere  fact  that  a
national procedure is not listed in Annex A to the recast EIR should not imply that it
is covered by the Judgments Regulation.

15. On  the  other  view,  applying  the  Judgments  Regulation  in  a  broad  sense,  it  may  be
possible to find jurisdiction either because the company and all of the creditors have
agreed to submit the jurisdiction of the English court (e.g. in the loan documentation
which is the subject of the scheme) (Art 25(1)) or because the case can be likened to
a claim made by the company against its creditors, and one or more of the creditors
is domiciled in the UK and it is expedient to resolve the case against all of the others
in the same proceedings irrespective of their domicile (Art 8(1)). 10

16. In any event, the English court will not, as a matter of discretion, exercise its scheme
jurisdiction unless it considers that there is a “sufficient connection” between the
scheme and the UK.  That question is considered at the sanction stage (below).

(2) The scheme meeting(s)

17. At the second stage of the process, the court meeting(s) are held, and the votes
taken.  If the proposed compromise or arrangement is approved by each of the
meetings, the company moves to the third (sanction) stage.

9 Hawk Insurance Co. Ltd [2001] 2 BCLC 480 at para 33.
10 See e.g. Van Gansewinkel Groep
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(3) The sanction hearing

18. At the sanction hearing, the court must be satisfied that it is appropriate in all the
circumstances to utilise the scheme jurisdiction and to exercise its discretion to
sanction the scheme.

19. Sufficient Connection Even if it has jurisdiction over a foreign company, the
English court must still decide whether the case is an appropriate one to exercise it.
Case law has established that this involves deciding whether there is a “sufficient
connection” between the scheme and the UK.

20. In determining whether a connection is sufficient, conventionally the English court
required that the company should have substantial assets in the UK that would be
available to creditors if there were to be an insolvency proceeding instead of a
scheme.11  However, recent cases have expanded the idea of what constitutes a
sufficient connection.

21. In a number of recent cases, the courts have found a sufficient connection where a
foreign company has moved its management operations to the UK.  For shorthand
this has often been referred to as a “COMI-shift”, but since a scheme is not an
insolvency proceeding under the EIR or recast EIR, the strict requirements in those
regulations for COMI need not be met, and this terminology can be confusing.12

22. Alternatively, jurisdiction has been exercised where the company does not have a
presence in the UK, but the governing law of the debt obligations that are the
subject of the scheme is English law.  That may be the case either because that was
originally the governing law chosen in the finance documents,13 or, more
controversially, where the governing law has been changed using a term of the
finance documents permitting amendment.14

23. An unusual recent case involved a newly formed English company which became a
co-obligor with its Spanish parent in order to promote a scheme to compromise the
New York law governed debts of its parent.15  Another notable recent case involved
an attempt to launch a scheme in relation to a Dutch finance company in order to
compromise the New York judgment debts of it and its very substantial Indonesian
parent.  That proposal was abandoned after rejection of initial attempt to convene a
scheme meeting.16

24. International Recognition It is important to appreciate that in deciding whether
to approve a scheme for a foreign company in a cross-border case, the English court
will consider whether the scheme will be recognised in other jurisdictions in which

11 e.g. SEA Assets v PT Garuda
12 e.g. Magyar Telecom BV [2013] EWHC 3800 (Ch)
13 Rodenstock.
14 Apcoa
15 Codere Finance UK Limited [2015] EWHC 3778 (Ch)
16 Indah Kiat
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the company has its COMI or significant assets. The English court will not act in vain,
and might refuse to approve a scheme which would not be recognised or given
effect in such jurisdictions if there was a real risk that significant numbers of
dissenting  creditors  would  be  allowed  to  take  action  on  their  old  debts  or  to  seize
assets on the basis of their pre-scheme rights.  For this purpose, the court will
require evidence to be given of the foreign law.17

25. The main question in this respect is whether a court in another EU member state will
recognise the scheme as a judgment under the Judgments Regulation (or possibly
under  the  Rome  I  Regulation  on  contractual  obligations  (593/2008)  or  the  private
international  law  rules  of  the  state  concerned).   There  is  no  case  law  in  the  EU  on
this point, but the prevailing academic view seems to be that a creditor scheme
should be recognised as a judgment under the Judgments Regulation, and that the
recognising court should not seek to question the English court’s assumption of
jurisdiction.18

26. Discretion In  addition  to  the  question  of  jurisdiction,  at  the  second  stage  the
English  court  does  not  simply  act  as  a  'rubber-stamp'  for  the  decision  of  the
creditors.   Either  if  an  objection  is  raised  by  an  opposing  creditor,  or  on  its  own
initiative, the court will check that the information provided to creditors before the
meetings was complete and accurate.

27. Importantly,  the  court  will  also  check  that  the  statutory  majorities  obtained  were
properly representative of the class and did not include creditors who were
motivated by private interests adverse to the class whom they purported to
represent.19

28. The court also has to be satisfied that the scheme is one that an intelligent and
honest  man  in  each  class,  acting  in  respect  of  his  own  interest,  might  reasonably
approve.  However, if the information provided was sufficient and the majority vote
was not made up of creditors who were motivated by private interests, the court will
generally recognise that creditors are the best judges of their own commercial
interests  and  will  approve  the  scheme.   The  court  will  not  simply  impose  its  own
view of what might have been a “fairer” or better scheme.20

30 August 2016

17 See e.g. Apcoa (where the experts were cross-examined at the hearing); and Global Garden Products Italy
spa [2016] EWHC 1884 (Ch).
18 After some initial views to the contrary, the general view is that a scheme does not fall under the Rome I
Regulation on contractual relations.  That must be right: as noted above, the whole point of a scheme is to
provide an alternative where contractual consensus is not possible.
19 Concern that there might be a challenge to the scheme on this basis if the two main shareholders of the
target company were included in the same class as public shareholders was the main reason for the approach
taken by the company in SABMiller plc.
20 Telewest Communications plc (No.2) [2004] EWHC 1466 (Ch) at para 21.


