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Part 26 of the Companies Act 2006
A scheme of arrangement is:

“a compromise or arrangement between a company and its members (or any class of them) or between a
company and its creditors (or any class of them).”

A scheme requires the approval of:

• 50%+ in number and 75% in value of members or creditors who attend and vote at scheme meeting(s); and

• the sanction of the Court.

• A “compromise” requires some give and take; an “arrangement” is a wide concept that includes a takeover.

• A scheme is not an insolvency proceeding under the European Insolvency Regulation.



Designing a scheme

• The statute does not prescribe the content of a scheme.

• It is for the company to design and propose the terms of the scheme.

• Some members or creditors can be left out of the scheme if there is a
valid commercial reason for doing so.

• Some members or creditors within a class can give their consent and
not vote at the scheme meetings.



The Process

• Three stages:

• Convening the class meeting(s) of members or creditors.

• The scheme meeting(s).

• Obtaining the sanction of the Court.



The class question

• A class is made up of those members or creditors whose rights
against the company and their treatment under the scheme are not
so dissimilar that they cannot consult together with a view to their
common interest.

• The test is a matter of judgment for the court and is applied broadly.

• Do not sub-divide classes if to do so would give an unjustified right of
veto to a minority.



Jurisdiction

• "Company" in Part 26 is not limited to English companies.

• Does the English court have to find jurisdiction under the EU Judgments Regulation, or
are schemes sui generis?

• There must be a "sufficient connection" between the scheme and the UK to justify the
Court exercising its discretion to sanction the scheme.

• This may be satisfied by the scheme company having a significant presence or assets in
the UK, but can also be satisfied by the governing law of the debts being English law.

• Will the scheme be recognised in other relevant jurisdictions?



Discretion

• The English Court is not a "rubber stamp" of the decision of the members
or creditors.

• The Court will check that the vote is representative of the class and that
the majority are not acting for reasons unconnected with the interests of
the class.

• If the information provided by the company was full and accurate, and the
majority was representative of the class, the Court will generally recognise
that the majority of the members and creditors are the best judges of their
own commercial interests.


